























‘the Plaintiffs to-comply with riotice of claim statute; Id at 795, 772 N.W.2d at 231,

Equity, as
the Kuehne court recogmized, does not allow a governinerit to run unchecked for 120.days when
such.a waiting period as réquired under §893.80, Wis: Stats., would render a:challenge'to-the;

government moot.

H.  The Defendants had actual notice of the claims being made by the Plaintiffs
in the carrent action.

In Kuehne, the Court of Appeals wrote that the Town had actual notice of the plaintiffs’
claims on the basis that the plaintiffs* legal counsel notified the Town's counsel that the residents
would likely file'a challenge to the referendumon incorporation. Id: at 795, 772 N.W.2d at 231,
The notice from the residents’ counsel to the Town’s counsel occurred on February 13, 2008. 7d
at 795, 772 N.W.2d at 231. According to records obtained through CCAP, the lawsuit in Kuehne:
was filed on the very same day, February 13, 2008, that tﬁe Town’s counsel -was provided notice.
that a legal challenge would be filed. Attached hereto and incorporated herein as Exhibit F is the
printout from CCAP for Kuehne, et al v. Burdeite, et al, Brown County Case No. 08-CV-406.

Unlike in Kuehne, where the Court of Appeals determined that same day niotice ‘was
enough to satisfy the requirements of § 893.80(1)(a), Wis. Stats., ‘the Defendants in the
captioned-matter have been on notice about the Plaintiffs’ concernis since October 29, 2009,
approximately two months prior to the date the current action was filed.

As described supra; the Plaintiffs (by and through the Apartiment Association priorto-the
start of this litigation), made all of their coricenis and objections about the Residential Rental
Certificate Ordinarice kiown to the Defendants through the October 29, 2009 letter to City

Attorney Grant Langley, the October 29, 2009 letter from the Apartment Association to the

Common Council; the nitmerous: communications with Alderman Kovac and Commissionier




Dahlberg, and the November 13, 2009 meeting with Alderman Kovac, Commissioner Dahlberg,
and othercity representatives..

Based upon the vast amounit of communication between the parties prior to the litigation
being filed, the Defendants would be quite hard pressed to argue that they did not have acétuaiiﬁ.

notice of the Plaintiffs’ claims.

II.  The Defendants have suffered no prejudice as a result of the Plaintiffs filing
the captioned action without filing a notice of claim.

In Kuehne, the Court of Appeals further wrote that there was no prejudice to the Town
due to the residents’ failure to file the statutory notice-of claim. Id at 795, 772 N.W.2d at 231.
In its brief, the Defendants claim that the purpose of the statute requiring a notice of claim is to
provide the ‘government with an opportunity to compromise or ‘settle the claim without going.
through the costs and time involved with litigation. (Def. Brief pg. 2).

However, the Defendants fail to mention that they were given ntmerous opportunities to
compromise and resolve the concerns forwarded By the Plaintiffs. As described supra, ‘the
Plaintiff had significant correspondence, discussions; and meetings with the Defendants during
which ‘the Plaintiffs’ concerns and objections were discussed and the Defendants had every
opportunity to entirely resolve these issues. The Defendants failed to resolve these issues despite.
being provided notice of the same.

‘The Defendants cannot show that they have suffered any prejudice as a result of the
Plaintiffs filing the captioned-matter without filing the statutory notice of claim. To date, this
Ii'tigaﬁén has produced no adverse tesults for the Defendants. The Defendants successfully
prevented the Plaintiffs from obtaining a temporary restraining order and the Residential Rental

Certificate Ordinance has been in full force and effect since January 1, 2010, As with the notice
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requirements discussed in Section II supra, the Defendants cannot prove they have suffered any
prejudice- as-a result of this litigation commencing without a. noticeé of claim being filed and

disallowed prior thereto.

CONCLUSION

As explained in Kuehne v. Burdette, 320 Wis. 2d 784, 772 N.W.2d 225 (Ct. App. 2009),
the Defendants’ Motion to; Dismiss must be denied and this case allowed to procéed.. Because
the City of Milwaukee passed the Residential Rental Certificate Ordinance into law only 22 days
prior to the date that the ordinance was set to take affect, it was impossible for the Plaintiffs to
comply with the notice of claim ‘and disallowance timelines prior to commencing this litigation.
If litigants are required to abide by the notice of claim requirements in these types of situations,
the flood gates will be open: for municipalities to potentially trample all over the rights of citizens.
as the citizens-affected by the municipality’s actions will haveno iemedy- to challenge the
government’s acﬁéns for four months. This is precisely the reason why the Keuhne Court would
not allow-the Town to claim a defense on this basis. Jd at 795, 772 N.W.2d at 231. Equity
requires that citizens have an immediate remedy which insures that their claims are not moot.
Because the Defendants began operating under the ordinance on December 28, 2009, scheduled
inspections well before the 120°days would:hayc expired, and additionally made threats to
property owniers for non-compliance, as the Keuhne court recognized, the government cannot use
the notice of claim statute to ifs advantage to operate above legal scrutiny.

Further, the notice of claim statute, § 893.80, Wis. Stats., in (1)(a), described supra,
provides that failure to give the required notice does not bar a claim if the government had actual

notice of the claim and the government suffered no prejudice as a result of the claim not being
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filed. In Kuehne, the Court of Appeals:determined that same day notice by the residents’ legal
counsel to the Town’s legal counsel was sufficient to meet the statutory requirement of actual
notice. Jd. at 795,772 N.W.2d ;1a€‘123’1 . In the captioned-matter; the Deféndants were on notice
for two morths about the Plaintiffs’ numefous concerns and objections to the legislation and
there had been abundant communications and meetings with the Defendants about these issues.
The Defendants did have actual notice of the objections and claims mﬂns case;

Finally, the Defendants have suffered no prejudice as a resultof the statutory notice of
claim not being filed. The Defendants have claimed no such prejudice nor can they prove any
such prejudice has been suffered.

Because it was impossible for the Plaintiffs to comply with the Statutory notice of claim
requirements based upon the timing of the passage and implementation of the ordinance, because
the Defendants had actual notice of all of the Plaintiffs™ claims and objeeii@ns, and because the
Defendants have suffered no prejudice as a result of statutory claim net being filed, the
Defendants’ Motion to Dismiss must be denied in its entirety and the case be allowed to proceed

on a determination of the legality of the ordinance.

Dated at Milwaukee, Wisconsin this 21% day of April, 2010.

MAISTELMAN & ASSOCIATES, LLC

David R. Halbrooks
State Bar No. 1007375
Michael S. Maistelman
‘State Bar No. 1024681
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PO Address

Maistelman.& Associates, LLC

5027 W. North Avenue
Milwaukee, WI 53208
(414) 908-4254

(414) 447-0232 (Fax)

Matthew D, 'Lem_er
State Bar No. 1059516
Attorneys for Plaintiffs
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