














of a “condition affectmg_ the safe, decent, and samtary living conditions” or a
disqualifying violation.”

21, Section 200»53-3(?:) promdes that aﬁcr a sample inspection of dwelling units has
been conducted; a second sampling may be inspected based upon the “degree of
conditions” discovered in the first inspection. Whether the conditions discovered in the'
first inspection rise to the level that & second inspection is required is left to the subjective
determination of the Commissioner and his inspectors, without any gmdance as to the
severity or number of violations which must be discovered in order to trigger a second
inspection. Owners have no n;mce as to what specific conditions or number of
conditions will trigger a second inspection.

22.  Section 200-53-6(¢) provides that the Commissioner may issue a temperar}f
certificate if “in the Commissioner’s opinton, the Dutstandmﬂ' violations do-not constitute
a hazard to the occupants of the dwelling'or unit...” What conditions “do not constitute a
hazard” are not defined and what process or standards the Commissioner will use to make
this determination is not clear. The Owners do not have notice of what violations, if any,
do not rise to the level requiring a denial of the certificate.

23 Section 200-53-6(d) provides that revocation of a residential rental permit may
occur for a “a ‘pattern of repeated building or zoning violations” and for violations of a
“eritical nature™ that constitute an unsafe or unfit condition that results in orders under
§§ 200-11-5 or 200-12.5 of the City of Milwaukee Ordinances “CMO.” The ordinance
does. not indicate how many violations constitute a “pattern” and does not provide a
definition for the term “critical nature™ A determination that there is a pattern of
violation or that a violation is of a “critical nature™ is completély subjective and the
Owners have no notice what violations rise to this level.

24, Section 200-53-6(f) provides that the owner of a dwelling or unit for which a
residential réntal certificate has not been granted shall mot “permit any person to
occupy the dwelling or unit as a tenant or otherwise.” The ordinance does not provide
any explanation as to the meaning of this sectiop, thereby leavinig the conclusion that a
person is “occupying & dwelling” to the subjective determination of the Commissioner
and his inspectors, without putting the Owners on notice as to what behavior is
disallowed, including whether the Owner may occupy his or her own property.

25.  Section 200-53-10 provides that the Commissioner may revoke a residential rental

«certificate if “violations which are considered to be an unfit or unsafe condition
pursuant to sub. 7-a are observed during a complaint inv esngatmn Section 7-a of
the ordinance merely refers fo violations of the building and maintenance zoning code
and prowdes no notice to the. Owners as to how many, or what level of violations will
result in a revocation; ‘thereby leaving the basis for revocation to the sole subjective
determination of the Commissioner.

26.  Section 200-53-11 prowdes that the “Commissioner shall issue rules and
regulations for the administration™ of the ordinance. No such rules or régulations are




contained in the body of the ordinance and aré not made publicly available. The “pre-
inspection checklist” 1o be sent to the owners after the ordinance 1s in effect, and after
owners are subject the rules and regulations is merely a guideline for inspection and 15 at.
all times subject to change at the discretion of the Commissioner. (See Exhibit B attached
to the Affidavit of Matthew D. Lemer), The Owners have no notice of the rules and
regulations governing the administration of the ordinance,

27  DNS indicates that it intends to issue “interim”: rental ‘certificates until an
inspection of the owners' units can be conducted, but no. provisions for an interim
certificate are made in the body of the ordinarice. The meaning of this term “Iriterim
certificate’ is not-defined and the rights and obligations which a¥ise under this “Interim”
certificate are not enumerated, The Owners have no notice of what is required of them
under the interim certificate. It is unglear if the interim: certificate relieves the Owners of
any of the requirements or penalties arisinig under the ordinance.

28.  Due to the vague terms and concepts contained in the ordinance and lack of
established and accessible rules and regulations governing its administration, reasonable
owners and inspectors will be required to guess a5 to the ordinance’s meaning, and will
differ as to its application to the conditions at different properties. This lack of clarity
deprives the owners of fair notice as to what conditions will cause the denial or
revocation of a residential rental certificate and renders the ordinance unconstitutionally
vague. Walworth County v. Tron-Shaw, 165 Wis2d 521, 526 (Wis App. 19913, City of
Milwaukee v. Wilson, 96 Wis.2d 11, 16(1980). '

SECOND CLAIM FOR RELIEF
(Fatal Defects)

29.  All'of the preceding paragraphs are re-alleged and incorporated as if fully stated
herein.

30.  The ordinance contains terms which are unclear, have no definition, and fails to
proscribe clear standards by which a residential rental certificate may be granted or
denied, vesting in.the Commissioner-and his inspectors the arbitrary power to grant; deny,
or revoke a certificate without specific standards throu gh which such discretion should be
exercised.

3F.  Section 200-53-2(b) of the ordinance provides that a condition which affects the
safe, decent and sanitary living conditions of persons occupying ‘a rental unit may be
“one or more conditions that if not corrected would be reasonably expected to
become conditions that effect [sic] the safe, decent and sanitary conditions. of ‘the
occupants,” Section 2.c defines 2 “disqualifying condition” in part as “conditions that
violate the provisions of the building code, building maintenance code, or zoning code
that indicate in their totality that the rental unit is not being maintained.” Each of
these provigions vests power inthe Comimissioneror his inspectors to determine whether,




based upon opinion alone; the: conditions at-a specific property do not pass serutiny. ‘This.
sub;ec:twe: standard ‘exists only in the rinds of the Commissioner and inspectors and the
ordinance is silent as to what finmber or degree of welatxons would rise to the levelof a

“condition affecting the safe, decent and sanitary living candmons ora “dlsquailf}ﬂng’
viglation.”

32.  Section 200-53-3(a) provides that each rental unit in the designated residential
areas must have a valid residential rental certiﬁcate in order to be rented. ‘The ordinance
exempts all owner-occupied MO~£annIy units from this requirement.  Owner-oceupied
buildings with more than two units are not exemp’t from the cettificate requir¢ment. The
ordinance fails to proscribe clear and unarbitrary standards by which it is applied to
owner-occupied rental Units,

33.  Section 200-53-5(b) provides that after a sample inspection of dwelling units has
been conducted, a second sampling may be inspected based upon the “degree of
conditions” discovered in the first inspection. Whether the conditions discovered in the
first inspection rise to the level that a second inspection is required is left to the subjective
determination of the Commissioner and his inspectors, without any g guidance ‘as to the
severity -or namber of violations which.must be discovered in order to trigger a second
nspection.

34.  ‘Section 200-53-6(b} provides for a four-year certificate to be granted when upon
inspection, no disqualifying violations are found.. A 1-year certificate will be granted if
violations are found and then corrected. Even though both owners would be compliant
with the ordinance and have no code violations upon issuance of the certificate, one.is
arbitrarily issued a cerfificate for a shorter duration:

35.  Section 200-53-6(¢) provides that the Commissioner may issue a temporary
certificate if “in the Commissioner’s opmmn, the eutstandmg violations do not
constitute a hazard to the occupants of the dwelling or unit...” What conditions “do
not constitute a hazard” are not defined, and what process or standards the Commisgioner
will use to make this determination is not set forth, resulting in a situation where the
Commissioner may arbitrarily grant or denya temporary certificate as he pleases.

36.  Section 200-53-6(d) provides that revocation of a residential rental permit may
occur-for violations of'a “critical nature” that constitute an unsafe or unfit condition that
results in orders under §§ 200-11-5.0r 200-12.5 CMO. The ordinance does not provide a
definition for the term “critical nature.” A determination that a violation is of a “critical
nature” is left to the sole discretion of {he Camnnssmner with no guidelines for making
such a detenmination.

37.  Section 200-53(6){ provides that the owner of a dwelling or unit. for which a
residential rental certificate has mot been granted shall not “permit any peéfson to
occapy the dwelling or unit as a tenant or otherwise.™ The ordinance does not provide
any explananen as to the meaning of this section. Thereby leaving the conclusion that a
person is aocupymz as a tenant or otlierwise 1o the sole discretion of the Commissioner




and his inspectors, and likely creating 2 situation where the owner is. preverited from
staying in his or het own unit at the will of the Commissioner, without standards
enumerated in the ordinance proscribing the manner by an owner may be barred from
-occupying His or her propetty.

38..  Section200-53-10 provides that the' Commissioner may revoke a residential renta)

certificate if “violations which are considered to be an unfit or unsafe condition
_pursuant to sub. 7-a are observed during a complaint investigation.” ‘Section 7-aof
the ordinance merely refers to violations of the building and maintenance zoning code
and. provides no.standards which proscribe how many or what level of violations will
result in a revocation, thereby leaving the basis for revocation to the sole discrétion of the
Commissioner with no. guidelines for making the determination.

39.  Section 200-53-11 provides that the “Commissioner shall issue rules and
regulations for the administration™ of the ordinance. No- such rules or regulations are
‘contained in the body of the ordinance and are not made publicly available. The “pre-
inspection checklist™ to be sent to the owners after the ordinance is in effect, and after
owners are subject the rules and regulations, is merely a guideline for inspection and is at
all times subject to change at the discretion of the Commissioner. The ordinance is silent
as to the mannier in which the ordinance is to be administered and inspections are to be
‘conducted.

40.  The failure of the ordinance to provide specific terms and standards. by which a
residential rental certificate ‘may be denied or revoked creates a situation in which the
‘Commissioners and inspectors may simply do as they please and deny or revoke
certificates at will, thereby rendering the ordinance fatally defective. State ex. Rel
Humble Oil & Refining Co. v. Wahner, 25 Wis.2d 1, 11 and 12(1964).

THIRD CLAIM FOR RELIEF
(Failure to Provide Impartial Review)

41. Al of the preceding paragraphs are re-alleged and incorporated as if fully stated
herein. ' ‘

42.  Section 200-53-9(c) of the ordinance provides for administrative review of
violations or regulations imposed under the ordinance. At the request of a property
owner, a review hearing will be held before “[tThe Commissioner or the person appointed
as the Comimissioner's designee.” Therefore, the individual and agency which made the
unpublished rules for inspection and subjectively applied the rules, also acts as the
decision-maker for review of the contested determinations.

43.  Section 68.11(2) of the Wisconsin Statutes requires that municipalities must
provide an “impartial decision-maker...who did not participate in making or reviewing
the initial determination” to preside over adiministrative ‘hearings, Because theé rules for




inspection and -application of the ordinance are made solely at the discretion of the
Commissioner, the Commissioner or an individual acting in his stead will be making the
initial determination and presiding over administrative review in violation of §68. 11(2),
Stats.

FOURTH CLAIM FOR RELIEF
(Interference swith the Constitutional Right to Contract)

44.  Allofthe preceding paragraphs are re-alleged and incorporated as if fully stated
herein. ' ’

45. Al of the Owners currently have exrstmg one-year and month-to-month leases.
active on their rental properties with tenants occupying the: dwellings and units. As of
January 1, 2010 all the dwellings and upits will be required to have residential rental
cerificates in order for the tenants to continue their ocoupancy and none of the owners
will be able to secure such a certificate because there aré no methods in place for them to
doso. Under the terms of the ordinance, the owners will not be allowed to continue: their
lease agreement with their tenants after January 1, 2010. {200~ -53-3). Even if the owners
could obtain a valid. cemﬁcaie allowing the tenants-to remain, the ordinance, by vesting
the Commissioner and his inspectors ‘with the discretionary and- subjective power to deny
orrevoke a certificate without any specific standards for doing so, essentially changes the
form of the agresment between the owners and tenants to an “at will tenancy™ terminable
at the will of the DNS Commissioner and/or his inspectors. By forcing owners to end
their lease agreements with tenants or changing the form of the lease agreement, the
ordinance impairs existing contraets.

46.  This change in form of the leage agreement will apply to every lease between
owner and tenant in the designated residential areas, thereby having a substantial impact
ont owners and tenants in the designated residential areas.

47.  The purpose of the ordinance is to counteract the negative impacts of the
conditions of rental properties and to stabilize conditions in rental housing. By forcing
owners 10 evict tenants and creating leases which will potentially have an unknown
duration, the ordinance merely creates more vacant bmldmas and ‘a more transient

residential population, theréby failing to stabilize the nexghborhoods in the designated
residential areas.

48. The ordinance substantially impairs existing contracts and fails to Fulfill its
leglslatws purpose by merely serving to further destabilize the designated residential
areas. The purpose or intent of the ordinance does not justify the i }mpmrment of contract,
and the ordinance unconstitutionally interferes with the rights of the Owners to contract
with \’thexr tenants. Laskaris v. City of Wisconsin Dells, 131 Wis. 2d 525, 535(Ct. App.
1986
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WHEREFORE, Plaintiffs request the following relief:

(A’)v An-order temporarily énjoining the. Cxt\r of Milwaukee from enforcing the
provisions of 200-53 of the: City of Milwaukee Ordinances while ‘this
action is pending.

(B} An order declaring section 200-53 of the City of Milwaukee Ordinances

invalid because it is unconstitutionally vague,

) An order declaring section 200-53 of the City of Milwaukee Ordinances
invalid and fatally defective ‘becanse it fails to proscribe specific standards
whereby the Commissioner and mspectors may grant, deny, or revoke
certificates.

(D) An order declaring section 200-53 of the City of Milwaukee' Ordinances
invalid because it fails to provide an impartial review process.

(E) An order declaring section 200 33 of the City of Milwaukee Ordinances
invalid because it significantly i impairs the Plaintiffs” right to contract with
tenants and the impairment is not justified by the intent or purpose of the
ordinance.

(F) An order permanently enjoining the City of Milwaukee from enforcing the
provisions of 200-53 CMO because the ordinance is invalid on its face.

< .
Dated at Milwaukee, Wisconsin this 277 day of December, 2009.

MAISTELMAN & ASSOCIATES, LLC

M;shaci S Maistelman
State Bar No. 1024681
David R. Halbrooks
State Bar No. 1007375
Matthew D. Lerner
State Bar No. 1059516
Attorneys for Plaintiff

PO Address

Maistelman & Associates, LLC

5027 W. North Avenue

Milwaukee, WI 53208

(414) 908-4254

{414) 447-0232 (Fax)
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STATE OF WISCONSIN CIRCUIT COURT

MILWAUKEE COUNTY

‘\"x’%\‘
;‘

JOSEPH PETERS
2829 MARTIN Luther King Drive
Milwaukee, Wisconsin 33212

TOMIKA CULPEPPER db.a TJ PROPERTIES
2915: Jo‘tmR Strcet #705

Detroit, Mwhlgan 48201,

and

SALIDA PROPERTIES, LIC
129 Cardinal Crest Drive
Brookfield, Wisconsin 33005

Plaintiffs; MOTION FOR TEMPORARY

=S

INJUNCTION

v, Case'No.

Unclassified: 30703

CITY OF MILWAUKEE
200 East Wells Street
Mibhwaukee, Wisconsin 53202,

CITY OF MILWAUKEE COMMON COUNCIL
200 East Wells Street
Milwaukee, Wisconsin 53202,

CITY OF MILWAUKEE

DEPARTMENT OF NEIGHBQRHOOD SERV ICES

841 N. Broadway Street

Milwaukee, Wisconsin 53202,
and

ARTHUR DAHLBERG, COWIISSIO’\IER
CITY OF MILWAUKEE
DEPARTMENT OF NEIGHBORHOOD SERVICES

841 N, Broadway Street, Rm. 104

Milwaukee, Wisconsin 53202

Defendants.

o
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PLEASE TAKE NOTICE that the Plaintiffs, Joseph. Peters, Tomika Culpepper, and Salida
Properties; LLC by their atiorneys, Maistelman & Associates, LLC by Attorneys Michael S,
Mazsteknan, DavidR. Halbrooks and Matthew D. Lemerpursuant to§ 81'.:»-.02{ 1)(a), Wis. Stats.,on

the _ day of 520 Lat m., will move the Court, the

Honorable s Milwankee County Circuit Court Judge, intoom
, of the Milwaukee County Courthouse, located at 901 North Ninth Street,

Milwaukee, Wisconsin, fora temporary injunction enjoining the Defendants from enforcing the City
of Milwaukee Ordinance (“CMO") 200-53, a/k/a Residential Rental Certificate Legislation, pending
a decision by the Court on the merits or pending further order of the Court..

The ‘grounds for the motion bneﬂv stated below and also contained in the Plamﬂffs
Complaint:

L. ‘There is a high probability that Plaintiffs will be ultimately successful on the merits of
their claims that the Defendants City of Mifwaukee, City of Milwaukee Common Council, City of
Milwaukee Department ofNeighborhood Services and Arthur Dahlberg, Conmlissiom,r of the City
of Milwaukee Department of Neighborhood Services {collectively “Milwaukee”) are attempting 1o
enforce Cityof lewaukee Ordinance 200-53 a/k/a Residential Rental Certificate Legislation, when
the ordinance is: unconstitutionally vague, contains fatal defects, fails to provide impartial review,

and interferes with the constitutional ri ght to contract. See Complaint.

2. The Plaintiffs own propemes within the geographic areas affected by City of
Mﬂwaukee Ordinance 200- ‘13 See ‘Complaint.

3. As of January 1, 2010, pursuant to CMO 200-53, the Plaintiffs will be legally required

to-have a valid rental certificate or temporary rental certificate in order to legally have any tenants at

2




their properties. Sho uld’thay not have a certificate, they will be forced to evict their otherwise legal

tenants as of that date. See Complaint.

4. Anon-codi fied section of the ordinance provides that interim rental certificates will
be issued during the time which the ordinance is bcing-phased in, however there is no provision for
an interim certificate’in the codified section of CMO 200-53, and the:ordinance provides no direction
as o how such a certificate can be obtained on January 1, 2010 and how it prevents enforcement
action from being taken against a property owner, or how it prevents the Plaintiffs from having

tenants illegally occupy their units. See Complaint.

5. CMO 200-53 is unconstitutionally vague and fails to put the Plaintiffs on notice
regarding numerous terms, conditions, and enforcements policies related to CMO 200-53 resulting in
subjective and arbitrary enforcement by the Commissioner and his inspectors with a lack of notice
and due process to property owners such as the Plaintff. This vagueness includes the failure to
provide the rules or regulations of enforcement of the ordinance into the actual body of the
ordinance resuiting in enforcement regulations which can change at the will and discretion of the

Commissioner with no oversight from anybody, See Complaint.

6. CMO 200-53 contains fatal defects, including, but not limited to terms which are
unclear, have no definition, and fail to proscribe clear standards which results in the vesting of
arbitrary authority to the Commissioner and his-inspectors creating a situation in which the rental
certificates can be denied or revoked at the will of the Commissioner and his inspectors. Such
as: Section 200-53(2)(b) “*Conditions which effect [sic] safe, decent and sanitary living
conditions of persons occupying a residemi’at renifal unit’ include. .. one or more conditions that if
not corrected would be reasonably expected to become conditionis that effect [sic] the safe,

decent and sanitary conditions of the occupants.”

7. CMO 200-53 fails to provide for impartial review. At the request of a property

owner. “the Commissioner or the person appointed as the Commissioner's designee” will provide

3




administrative teview of the decisions made by the Commissioner and his inspectors. More
specifically, the same individual and agency which made the rental certificate decision will be
reviewing that decision should it become contested by the property owner. Section 68.11(2), Wis.
Stats. provides that an impartial decision-maker must preside over administrative hearings and the
Commissioner or his designee can in no way be impartial when reviewing their own decisions. All
other building code appeals go directly to the impartial Standards & Appeals Commission. See
CMO 200-17. See Complaint.

8. CMO 200-53 interferes with the constitutional right to contract. All of the Plaintiffs
currently have one-vear or month-to-month leases in place with their tenants. CMO 200-53 requires
the Plaintiffs 1o obtain a residential rental certificate as of Janudry 1, 2010 and the Plaintiffs have no
means of doing s0. As aresult, the Plaintiffs will be unable to legally continué the lease agreements
with their tenants beyond January 1, 2010 and must evict these tenants to avoid penalties from the
Defendants. Even if the Plaintiffs were able to obtain a certificate on January 1, 2010, the
ordinanice’s vesting of discretionary and subjectivc power 1o the Commissioner and his inspectors
which allows them to arbitrarily-and subjectively deny or revoke a certificate essentially changes the
terms of the Plaintiffs” lease agreements and impairs these existing agreements. This change to the
form of the lease will apply to every lease agreement in the affected areas. By forcing property
owners such as the Plaintiffs ,toevict_t_heir tenants and creating leases which potentially have an
uriknown duration {due to the subjective and arbitrary enforcement authority granted to the
Commissioner and his inspectors) will create more vacant buildings and more transient populations.
As a resuit, the ordinance impairs existing contracts and does not fulfill its legislative purpose by

failing to stabilize the population and improve property maintenance and upkeep. See Complaint,

10.  Based upon the forgoing and-all of the other problems: identified in Plaintiffs’
Complaint, the Plaintiffs have no other adequate remedy at law, the temporary injunction is

necessary to preserve the status quo and is necessary fo preventrad&jtima}giyreparab}e harm from

being inflicted upon the Plaintiffs and their tenants.




1. The motion is based upon the pleadings and exhibits on file (including the

Complaint},

Dated at Milwaukee; Wisconsin this 29" day of December, 2009.
MAISTELMAN & ASSOCIATES, LLC

Michael S. Maistelman
State Bar No. 1024681
David R. Halbrooks
State Bar No. 1007375
Matthew D. Lemner
State Bar No. 1059516
Attorneys for Plaintiff

PO Address:

Maistelman & Associates, LLC
5027 W. North Avenue
Milwaukee, W1 53208

(414) 908-4254

(414) 447-0232 (fax)




STATE OF WISCONSIN CIRCUIT COURT MILWAUKEE COUNTY

L e ;».,

ke M >...‘._,

JOSEPH PETERS
2829 Martin Luther King Drive
Milwaukee, WI 53212

TOMIKA CULPEPPER d/b/a TJ Properties EX PARTE MOTION FOR TEMPORARY
2915 John R. Street #705 RESTRAINING ORDER
Detroit, M 48201
o Case No.
SALIDA PROPERTIES, LLC
129 Cardinal Crest Drive
Brookfield, WI 53005,

Plaintiffs,
V.

CITY OF MILWAUKEE,
200 E. Wells St.
Milwaukee, WI 53202

CITY OF MILWAUKEE COMMON
COUNCIL,

200 E. Wells St.

Milwankee, WI 53202,

CITY OF MILWAUKEE DEPARTMENT OF
NEIGHBORHOOD SERVICES

841 N. Broadway

Milwaukee, WI 53202, -and-

ARTHUR DAHLBERG, COMMISSIONER
CITY OF MILWAUKEE DEPARTMENT OF
NEIGHBORHOOD SERVICES

841 N. Broadway, Room 104

Milwaukee, W1 53202

Defendants,

Pl aintiffs; Joseph Peters, Temika,Cuipepptr, and Salida Properties, LLC, by their attorneys,

Mai steIman,&,jAs‘stétﬁss LLC, pursuant to § 813.025, Wis. Stats., moves the Court ¢x-parte, the




Honorabie ; Milwaukee County Circuit Court J udge,

for a restraining order enjoining the Deferidants from enfbreing City of Milwaukee Ordinance 200-
53, to prevent irreparable harm to Plaintiff and to preserve the Status quo pending the hearing on
Plaimiﬁs;’ Motion for Temporary Injunetion.

The grounds for this motion are the same as those set forth in Plaintiffs” Motion for

‘Temporary Injunction and Complaint.

Dated at Milwaukee, Wisconsin this 29" day of December, 2009,

MAISTELMAN & ASSOCIATES, LLC

Michael S. Maistelman -
State Bar No. 1024681
David R. Halbrooks-
State Bar No. 1007375
Matthew D, Lerner
State Bar No. 1059516
Attomeys for Plaintiffs

PO ADDRESS:

Maistelman & Associates, LLC
5027 W. North Avenue
Milwaukes, WI 53208

{414) 908-4254

(414) 447-0232 (Fax)
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STATE OF WISCONSIN CIRCUIT COURT MILWAUKEE COUNTY
JOSEPH PETERS : M T U228

2829 MARTIN Luther King Drive
Milwaukee, Wisconsin 53212,

TOMIKA CULPEPPER d.b.a TT PROPERTIES
2915 John R. Street, 705, ‘
Detroit, Michigan 48201,

and

SALIDA PROPERTIES, LLC
129 Cardinal Crest Drive
Brookfield, Wisconsin 53003

Plaintiffs,
V. : Case No.
Unclassified: 30703
CITY OF MILWAUKEE
200 East Wells Strest

Milwaukee, Wisconsin 53202,

CITY OF MILWAUKEE COMMON COUNCIL
200 East Wells Street
Milwaukee, Wisconsin 53202,

CITY OF MILWAUKEE -
DEPARTMENT OF NEIGHBORHOOD SERVICES
841 N. Broadway Street

Milwaukee, Wisconsin 53202,

and

ARTHUR DAHLBERG, COMMISSIONER

CITY OF MILWAUKEE

DEPARTMENT OF NEIGHBORHOOD SERVICES
841 N. Broadway Street, Rm. 104

Milwaukee, Wisconsin 53202

Defendants.

"EX-PARTE ORDER




Plaintiffs having moved the Court for an-ex-parte temporary restraining order enj oining the
Defendants from enforcin g City of Milwaukee =Ordinan&e‘200—S’S?pending; the outcome of the hearing
onthe Plaintiff's motion for atemporary ifjunction currently scheduled to be heard by the Honorable
on the day of »200  at ., and the
Court having reviewed ,thé{‘,‘dmplaing Motion for Temporary Injunetion, and Supporting Exhibits,
and being satisfied that there is 2 high probability that the Plaintiff will ultimately succeed on the
merits and that a temporary restraining order 4is'ncc':e§sary to prevent irreparable hari to the Plamntiffs
and 10 maintain the status quo: ,

1T 18 HEREBY ORDERED that the Defendants are enjoined from enforcing City of
Milwaukee Ordinance 200.53,

ITIS FURTHER ORDERED that copies of this Order and the Summons and Complaint,

Motion for Temporary Injunction, and attached documents shall be served upon Defendants no Jater

than +200___ at5:00 p.m.

Dated at Milwaukee County, Wisconsin this day of » , 200
BY THE COURT:

By:

The Honorable

Circuit Court Judee
Milwaukee Countjg




AFFIDAVIT OF MATTHEW D. LERNER

STATE OF WISCONSIN ) e LG22 25
)SS.
MILWAUKEE COUNTY )

I, Matthew D, Lermner, being first- duly sworn on oath, deposes and states as follows:

1. That [ am an attorney duly authorized to practice Taw in the. State of Wisconsin and
maintan an office address of 5027 W. Nerth Avenue, Mﬂwaukee W;sc:onsm 33208.
2. That attached hereto and incorporated herein as Exhibit A is a true and correct’ copy of

Substitute 3 from City of Milwaukee Legislative File #090429, which is the legislation
establishing ‘a residential rental certificate in a designated residential area. This docunient was
procured from the City of Milw aukee website on December 29, 2009,

3. That attached hereto and incorporated herein as Exhibit B'is a true and correct copy of the
Residential Rental Inspection Program Preinspection Checklist from City of Milwaukee
Legislative File #090429, which is the legislation establishing a residential rental ceftrficate ina
designated residential rental area. This document was procured from the City of Milwaukee

website on December 29_,.2@09.

Dated at Milwaunkee, Wisconsin this 29™ day of December, 2009.

L as7

Matthew D. Lerner

S'ubscribed and Sworn to before
this 29™ day of December, 2009.

& )l

Notary Pvﬁhc State of Wisconsin
My Camm:ssmn 15 permanent




200 E. Wells-Streat

Clty of leWﬁUkBe Mitwaukee, Wisconsin 53202

Legislation Text

File # 090429, Version: 3

Number
090428
Version
SUBSTITUTE 3
Reference

Sponsor o

ALD: KOVAC, DAVIS AND HINES

Title- '

A substitute ordinance establishing a residential rental certificate in a designated residential area.
Sections

200-19-2 am

200-33-49.5 cr

200-53 ¢r

Analysis L

This ordinance requires owners of rental properties in designated residential areas 1o apply for a
residential rental certificate from the department of neighborhood sarvices. A certificate is required
for each rental unit in-order for it to be rented, Following application an inspection is done by the
department of neighborhood services to insure that each rental unit complies with the building
maintenance and zohing codes.

The cost of inspection is $85 for-each unit. If a multifamily building has 10 or more units, the
department shall inspect a sampling of dwelling units, of not less than 2 and not more than 10% of
the dwelling units in the multifamily building. In no event will the department charge a fee for more
than 10-units in a building. If the department determines upon inspection of the sampling of dwelling
units there are code violations that effect the safe, decent and sanitary living conditions for the
‘tenants of the multifamily building, then the department may inspect as many dwelling units as
necessary to enforce the provisions of the code. In that case, the fee shall be based upon the charge
per unit inspected as provided in this ordinance. '

The department shall issue a residential rental certificate only if after inspection it has found that the
unit's observable conditions conform to the building maintenance and zoning codes and that there
are no outstanding orders issued against the unit. The certificate shall be valid for 4 years-from the
date of issuance if no disqualifying viclations are found at the initial inspection. The certificate shall
be valid for one year after the date of issuance if disqualifying violations. are found at the initial
inspection.  An owner faifing to apply for a residential rental certificate of compliance shall be subject
to-a forfeiture of $100 for the first failure to apply: The owner shall be subject to a forfeiture of $150-
for each subsequent failure to respond to a notice sent by the:-department to apply.

Within 4 % years of the effective date of this ordinance the commissioner of neighborhood services
shall evaluate the results and effectivengss of the pilot program and report to the common council
these results and potential improvements to.be made. The autharization of this pilot program shall
expire 5 years from the effective date of the ordinance unless reauthorized by the commion council.
No additional inspection areas shall-be added within the period of the pilot program.
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Body .. _ . . , L L
Whereas, The residential units in the area consisting of census tracts 99-102,117-120 and the

western portion of census tracts 103-and 118, with the eastern boundary defined by interstate 1-43,

are on average 82.7 years old while the city average is 71.3 years old; and

Whereas, The resid’enﬁaji bulldings in this area that are rental are-47.5 % of the total residential
buildings as compared to 26.9% citywide; and

Whereas, The residential units in this area are 56.8% rental compared to 47.8% citywide: and

Whereas, 72.4% of code and nuisance complaints in this area occur-atrental properties while the city
average is 63%: and

Whereas, The city has invested significant money into public improvements and incentives for private

owners in this area, and this investment is negatively effected by conditions of rental housing and fire
safety and housing inspection programs are known to stabilize conditions in rental housing; and

Whereas, Also the residential units in the area bounded by Edgewood Ave. to Newberry Blvd. and
Cambridge Ave. to Hackett Ave. in the vicinity of the University of Wisconsin - Milwaukee are on

average 94.7 years old while the cily average is 71.3 years old: and

Whereas, The residential buildings in this area that are rental are 42.7% of the total residential
buildings as compared t0 26.9% citywide: and

Whereas, The residential units in this area are 62.9% rental as compared to 47.8% citywide; and

Whereas, 81.4% of code and nuisance complaints in this area occur at rental properties while the city
average is 63%; and

Whereas, 83% of campus fire deaths oceur in off campus housing and fire safety education and
related inspection programs.are known to reduce the number and severity of fires in residential
occupancies; now, therefore:

The Mayor and:Common Council of the City of Milwaukee do ordaify as follows:
Part 1. Section 200-19-2 of the code is amended to read:

200-18. Penatlties.

2. Inaddifionto other applicable enforcement pracedures and pursuant to the authority of s.
66.0113, Wis. Stats., the department may issue citations pursuant to the citation procedure set forth
in's. 50-25 to-any person violating any provision of ss. 200-11, 200-20-2, 200:21.5, 200-22-5, 200-24,
200-42, >>200-53,<< 200-61, ch. 207, ch. 214, $8. 218-2,218-6, 218-9-6, 222-11-2, 222-13-1, 222.
19-1, ch. 223, ss. 225-2-1, 225.3-4, 225-3-5-a, ch. 236, ch. 240, 5. 244-3, ch. 246, s, 252-1, ¢h.
261,ch. 275, ch. 289, ¢H. 290, ch. 295 or . 308-81-9.

Part 2. Section 200-33-49.5 of the code is created to read:

200-33. Fees. ‘ _ o )
49.5. RESIDENTIAL RENTAL CERT] FICATE. a. The inspection fee associated with a fesidential
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rental certificate shall be $85 for each rental unit in a building, subject to the provisions of 200-53-5-b.
The certificate shall be valid for 4 years from the date of issuance if no disqualifying violations are
found at the initial inspection. The certificate shall be valid for-one year from the date ‘of issuance if
disqualifying violations are found at the initial inspection. The certificate may be given temporary
status if nonhazardous code viclations are found at the initial inspection.

b. Thereshall be no additional fee imposed when a temporary statussremoved and a regular
residential rental certificate is issued. = ' - "

¢. The inspection fee for renewal of a residential rentat certificate shall be $85 for each rental unit'in
a building.. The inspection renewal fee for multifamily buildings of 10 or more units shall be
consistent with the provisions of s. 200-53-5-b,

d. Afee of $50 shall be imposed if the department is unable to gain access to.the unit for the
inspection pursuant to sub, par.-a at the agreed upon time: ‘

e. Delinquent residential rental inspection fees shall be charged against the real estate and shall be
assessed and collected as a special charge.

(See s. 200-53.)

Part 3. Section 200:53 of the code is created to read:

200-53. Residential Rental Certificate.

1. PURPOSE. Pursuantto's, 62.11 (5), Wis, Stats., and s. 4-10 of the Milwaukee City charter, the
common council is responsible for the management and.control of city property, acting for the good
order of the city and the health, safety and welfare of the public. The common council has determined
that there is a need to enact legislation requiring residential rental certificates to protect the public
because residential rental dwelling units in the areas defined by census fracts 99-102,117-120 and
the western portion of census tracts 103 and 118, with the eastern boundary defined by interstate |-
43;:and those bounded by Edgewcod Ave. to Newberry Bivd: and Cambridge Ave. to Hackett Ave.
are in need of inspection to prevent deterioration, taking into account the density of rental units, age
of buildings, percentage of complaints occurring at rental units, and condition of the Units.in the area.
Frequent inspection of these units is necessary to maintain safe, decent and sanitary living conditions
for residents living in the rental units and to protect the investment made by the city in the area
defined by census tracts 99-102,117-120 and the western portion of census tracts 103 and 116, with
the eastern boundary defined by interstate 1-43, and-due to high tenant turnover in the area bounded
by Edgewood Ave. to Newberry Blvd, and Cambridge Ave. to Hackett Ave.

2. DEFINITIONS. In this section: ' , _

a. “Building maintenance code” means that portion of the building code which establishes the
minimum requirements and standards of health, sanitation, safety and occupancy for residential
praperty. These regulations governing the condition and maintenance of residential property, and the
responsibility of property owners are set forth in ss. 275-32 to 275-82.

b. “Conditions which effect safe, decent and sanitary living conditions of persons accupying a:
residential rental unit” include items that violate fire safety; lack of or poor condition of sanitary
facilities; absence of adequate heating systems or equipment; items which effect the safe operation
of electrical and mechanical systems: items which effect structural integrity of the building or the
ability of the building envelope to keep out the weather; or one or rmore conditions that if not
corrected would be reasonably expected to become conditions that effect the safe, decent and
sanitary conditions of the occupants. _ ‘

¢.. "Disqualifying violation” means conditions which effect safe, decent and sanitary living conditions
of persons occupying a residential rental unit, or other conditions that violate thi provisions of the
building code, building maintenance code or zoning code that indicate in their totality that the rentat
unit is not being properly maintained.
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